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ALegal Appraisal of the Stipulation Against Husband's Subsequent
Marriage within the Marriage Contractby Wife: A Jurisprudential

Feasibility Study
Hani Golqandashi' (®
e
Mahdimuhammadinasab® @) s "“"%%

A

% Abstract

Contracting parties, at their discretion, may incorporate various stipulations (shurtit) within an
agreement to safeguard their interests. Within the specific framework of the marriage contract (‘aqd
al-nikah), a wife may stipulate that her husband refrain from contracting a subsequent marriage during
their union-an arrangement conceptually defined as the "relinquishment of the husband’s right to
polygyny." The juridical validity of such a clause, however, remains a subject of profound scholarly
contention. The predominant view among classical jurists (mashhur) maintains that such a condition is
void (batil), with some further asserting it as vitiating (mufsid) the underlying contract. Conversely, an
alternative school of thoughtupholds the validity and binding nature of this stipulation.

The present article critically evaluates the arguments underpinning both the prohibition and the
permissibility of this condition. Through a rigorous analysis of the evidentiary foundations (adillah)
cited by both proponents and opponents, this study identifies significant legal and hermeneutic
inconsistencies in both paradigms. Consequently, the research moves beyond the traditional binary
and proposes a tertiary perspective, herein categorized as the "Detailed Theory" (al-Nazariyyah al-

Tafsiliyyah).

Keywords: Marriage Contract ('Aqd al-Nikah); Subsequent Marriage / Polygyny (Ta'addud al-Zawjat);
Restraint of Remarriage; Stipulations within the Contract (al-Shart fi dhimn al-'aqd); Contractual Nuance (al-
Tafsil).
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